I. INTRODUCTION
Arthur von Mehren's last and most ambitious project, a Hague Convention unifying rules on international jurisdiction and foreign judgments, did not come to fruition. One reason were prevailing differences over substantive issues, that have been discussed at length. 1 Yet such differences might have been overcome through compromise, had there not been a problem that has received less attention but may have been more fundamental precisely because it was not fully recognized: Most delegates implicitly presumed that judgments conventions must take on a certain shape. One such presumption that has been discussed was that all jurisdictional bases in a Convention must be either required (so courts in all member states must exercise jurisdiction under certain circumstances), or excluded (so courts are not allowed to exercise jurisdiction under certain circumstances). A second assumption, less well recognized, was that Conventions that regulate jurisdiction in addition to recognition and enforcement of judgments must be symmetrical: If a judgment rests on a required basis of jurisdiction, other states must be obliged to enforce it (unless there are other reasons not to enforce it, such as fraud); if it rests on an excluded basis, other states must be restrained from enforcing it.
Both assumptions are wrong, and Arthur von Mehren has worked tirelessly to show this. The alternative he developed was the mixed convention, an ingenious model to bridge the gap between simple enforcement conventions that regulate only the recognition of foreign judgments and double conventions that regulate jurisdiction both at the decision and at the recognition stage. 2 This concept formed the basis of the US proposal at the Hague. 3 other delegations, especially European ones, opposed the concept 4 and preferred to work on a true double convention after the model of the 1968 Brussels Convention 5 . The mixed convention model was ultimately adopted in a draft of 1999, 6 but only half-heartedly and too late to save the project. Although the delegates have since concluded a much-reduced Convention on Choice of Court Agreements, 7 the much more ambitious early project of a fullfledged judgment convention has failed, at least for the time being. In hindsight it appears delegates never fully understood the implications of the mixed convention and the possibilities it ensued. 8 By presuming until the end that certain shapes of rules are somehow necessary, delegates did not realize the full array of possible rules. The failure of negotiations was the consequence not only of policy differences, but also of a lack of conceptual clarity.
Once, the analysis of rights suffered from a similar lack of conceptual clarity, and of erroneous perceptions that rights must take on a certain shape. These erroneous perceptions were dispelled by Wesley N. Hohfeld's seminal work on the categorization of rights. 9 Hohfeld's analysis is purely analytical; his dissection of different kinds of what he calls jural relations has no direct implications for policies. This is why he has sometimes been thought of as a legal formalist without relevance for policies and social engineering 10 A similar conceptual analysis is still lacking from the law of jurisdiction, although it is urgently needed, as the failure of the Hague negotiations has arguably shown. 12 This essay begins to fill this gap and do for the analysis of jurisdiction what Hohfeld has done for the analysis of rights. Its primary aim is analytical, not normative; it deals with concepts and their logical interrelations, not with policies of jurisdiction and of recognition. Nonetheless, such an analysis has important implications for policy analysis. First, it shows that the array of possible categories of jurisdiction, and thus the possibilities for compromise, are considerably bigger than delegates and analysts have previously assumed. The article uses examples from numerous conventions to show that the various categories are not merely theoretical but actually exist. Second, the analysis makes it possible to isolate different policy considerations and thereby make a structured debate of different interests easier. In discussing the different concepts and categories, this article will point some of these interests out.
II. FUNDAMENTAL CONCEPTS
Hohfeld provided three important insights to the conceptualization and classification of rights. First, rights are not abstract attributes of rightholders. Rather, a right represents one side of a "jural relation" between persons, and the flipside of the rightholder's right is a certain position on the side of the oblige. Second, "right" can mean very different things. Hohfeld distinguished four types -rights (or claim-rights), privileges, powers and immunities. Especially important was the introduction of privileges and immunities where others had seen an absence of rights. It enabled Hohfeld to categorize every possible situation legally -there is no situation without jural relations. Third, 11 Simmonds, supra note 10, at xii.
12 Von Mehren himself did not lay out a full-fledged conceptual analysis, certainly due to his preference for pragmatism and policy debates over abstract conceptual discussions; see Peter D. Trooboff, In Memoriam: Arthur von Mehren, 119 HARV. L. REV. 1966 , 1970 -1 (2006 while relations of correlation and opposition exist between specific pairs, 13 other relations than those of correlation and of opposition are not intrinsic to rights. In particular, privileges and rights are independent from each othera party may have a privilege of a certain conduct but no claim-right to enforce it, or a claim-right against others to refrain from interference but no privilege to engage in that conduct. 14 Jurisdiction is different from rights (although the legal relations it creates can be modeled in Hohfeldian terms). Nonetheless, von Mehren's insights on the relation between jurisdiction and enforcement provide strikingly similar insights. This section will formalize these thoughts, and the concept of the mixed convention, in three separate steps.
Required, Excluded, and Permitted Bases
A first issue concerns the design of judgments conventions, more specifically the structure of rules on individual bases of jurisdiction. Von Mehren's important contribution was to show that there is a third, gray zone of jurisdictional bases which are neither required nor excluded: the permitted bases of jurisdiction. States to decide whether they want to adopt these bases or not. This freedom for states distinguishes these bases both from the required bases placed in the white category and from the excluded bases placed in the black category, both of which are binding on states. Permitted bases of direct jurisdiction leave it up to states whether they want to assert jurisdiction on the basis of certain criteria. Such rules had existed for quite some time. For example, Brussels Article 4(1) provides for permission of all bases of national law against defendants not domiciled in a member state. Nonetheless, before von Mehren introduced them in the context of the mixed convention, this category had largely escaped scholars' attention. The reason may be that in the absence of regulation all bases of jurisdiction are permitted. Scholars may have wished to confine the notion of regulation to required and excluded bases, just as attention in the area of rights was long confined to duties and claim-rights, while liberties were ignored. But just as Hohfeld made clear that liberties are important legal relations, von Mehren made clear that permitted bases of jurisdiction create an important zone of jurisdictional bases.
Although the importance of the gray category of permitted bases has often been emphasized, it becomes fully clear only once the analysis of jurisdictional bases is linked to deontic logic. The three values -required, permitted, and excluded -reflect the traditional threefold classification of normative statuses in deontic logic of obligatory, optional, and impermissible. 19 This means that, like the latter three categories in deontic logic, so required, permitted, and excluded contain all possible statuses of jurisdictional bases. Every jurisdictional basis must in every legal system, and in every convention, be either required, permitted, or excluded. This is true even for bases that are not explicitly regulated in the convention.
Some conventions make the status of such bases explicit. For example, Article 3(1) of the Brussels Regulation makes clear that, as against member states domiciliaries as defendants, all jurisdictional bases not required by the Convention are excluded. It follows logically that no other bases are permitted; the explicit exclusion of certain bases in Article 3(2) does not add anything in this regard. Other conventions are not explicit, so interpretation A quick look at policy impacts shows how helpful the gray category would have been for negotiations. Generally, required bases favor plaintiffs, while excluded bases favor defendants. Without the gray category of permitted bases, this means that delegates must not only agree for every basis of jurisdiction whether it is good and should be required, or whether it is bad and should be excluded; they must also always have the overall balance between plaintiffs and defendants in view. This is almost impossibly complex. By contrast, once bases can be left in the gray area, it becomes possible to negotiate over individual bases of jurisdiction without having to agree on every single one of them. This makes negotiations much easier and the consequences of conventions on the balance between plaintiff and defendant interests easier to predict. For example, delegates at the Hague perhaps spent an undue amount of time trying to find a basis for jurisdiction over corporations, instead of just leaving both the US basis of doing business and the European basis for subsidiaries in the gray area.
Direct and Indirect Jurisdiction
A second issue concerns the role that jurisdiction plays. The issue whether a court has adjudicatory jurisdiction 21 can become relevant at two different stages. The first stage concerns the proceedings before the court that renders the original decision, hereinafter called the rendering court. The rendering court will not hear a case, much less render a decision, unless it determines that it has jurisdiction to do so. 22 The second stage concerns the proceedings 20 "A decision rendered in one of the Contracting States shall be entitled to recognition and enforcement in another Contracting State under the terms of this Convention -(1) if the decision was given by a court considered to have jurisdiction within the meaning of this Convention …" 21 In using "adjudicatory jurisdiction" rather than "judicial jurisdiction", I follow Arthur T. before the court requested to recognize and/or enforce the, hereinafter the requested court. 23 The requested court will not recognize or enforce the decision of the rendering court unless it determines that the rendering court had jurisdiction. 24 Use of the same term -jurisdiction -at both stages suggests uniformity of concepts. That suggestion may be illusory, just as the use of the term "right" conceals differences between different concepts. A conceptual clarification is needed. French law has found a particularly successful terminology to resolve this concern by distinguishing two concepts: direct jurisdiction (compétence directe) and indirect jurisdiction (compétence indirecte). 25 Direct jurisdiction describes the question for the rendering court, since only the rendering court is directly engaged with the question whether it should exercise jurisdiction or not. Indirect jurisdiction describes the question for the requested court, since that court can control only indirectly, 26 through the recognition procedure, whether jurisdiction was properly exercised or not.
Of course the terminological distinction does not provide an answer to the substantive issue: Is the question whether the rendering court had jurisdiction the same question when asked by the rendering and when asked by the requested court? And is the question the requested court asks for recognition purposes the same question it would ask if it were the adjudicating court? therefore provide certain bases of direct jurisdiction, but accept that other states do not recognize ensuing decisions, and perhaps even reject foreign judgments rendered on such bases. Tag jurisdiction for human rights violation could be an example. On the other hand, states may be ready to accept certain bases of indirect jurisdiction, even though they do not use the same bases of direct jurisdiction -perhaps because they have other, functionally equivalent, bases.
It may be that the perceived need for symmetry was a problem for the Hague negotiations. For example, it seems plausible that European law contains more excluded bases both for direct and for indirect jurisdiction than US law. If this is so, then accepting an asymmetric convention would have enabled Europeans to agree to more required bases of indirect jurisdictions in return for the US agreeing to more excluded direct bases of jurisdiction. There was no need to agree on similar rules for both direct and indirect jurisdiction.
Single and Double Conventions
Both distinctions -that between required, excluded and permitted bases jurisdiction, and that between direct and indirect jurisdiction -come together in the design of judgments conventions. Member States shall, as far as necessary, engage in negotiations with each other with a view to ensuring for their nationals … the simplification of the formalities governing the reciprocal recognition and execution of judicial decision and arbitral awards.
jurisdiction, 42 drawing on experience from earlier conventions to which Belgium was a party. 43 As a consequence, the Brussels Convention and its successor, the Brussels Regulation, regulate both indirect and direct jurisdiction, even though they do so by different techniques. Regarding direct jurisdiction, the Regulation contains individual specific bases in its Articles 2, 5 ff. Regarding indirect jurisdiction, the Regulation contains no such list of individual bases, but rather regulates the issue implicitly: lack of indirect jurisdiction is not one of the grounds for non-recognition listed in Articles 34, 35(1), 44 and Article 35(1) makes clear that lack of indirect jurisdiction cannot even be invoked as a violation of public policy. 45 There is, however, a second understanding of the difference between simple and double conventions. It refers to the issue whether a convention only requires certain bases of jurisdiction -then it is a simple convention -or whether it also excludes certain bases of jurisdiction -then it is a double convention. 46 The The examples show that both understandings can overlap. The 1971 Hague Convention is a simple convention in both senses of the word, and the Brussels Regulation is a double convention in both senses of the word. Perhaps the respective overlap of both concepts of single and double conventions respectively is no coincidence. Delegates may be psychologically inclined to enter into negotiations that combine either the simple or the double character in both senses. Thus, it may seem to make little sense to exclude certain bases of jurisdiction from conventions that deal merely with indirect jurisdiction. After all, the goal of such conventions is to make enforceability easier rather than harder. On the other hand, it may seem to make sense to devise lists of required bases of jurisdiction in conventions dealing with both direct and indirect jurisdiction.
Yet psychological inclinations can stand in the way of recognizing logical connections and possibilities, and logically, both criteria are independent of each other. It is possible to create a convention that deals only with indirect jurisdiction (simple convention in the first sense) but does so by both requiring some and excluding other bases of jurisdiction (double convention in the second sense). Similarly, it is possible to create a convention that deals with both direct and indirect jurisdiction (double convention in the first sense) but does so by only requiring some, not excluding other bases of jurisdiction (simple convention in the second sense).
Mixed Conventions
This double meaning creates problems for the concept of a mixed convention that have so far gone unnoticed. A mixed convention claims a middle position between single and double conventions. But where the concepts of single and double conventions are ambivalent, such a middle position is impossible to determine. Rather, two criteria compete. The first meaning of "mixed" places the mixed convention between "simple conventions" in the sense that they regulate only indirect jurisdiction and "double conventions" in the sense that they regulate both direct and indirect jurisdiction. In this sense, a mixed convention regulates only indirect (or only direct) jurisdiction for some, both direct and indirect jurisdiction for other jurisdictional bases. The second meaning of "mixed" places the mixed convention between "simple conventions" in the sense that they require some and permit other bases, and "double conventions" in the sense that they both exclude and require certain bases, by providing for all three categories: required, permitted, and excluded bases. 47 A third possibility would be to combine these criteria and to call a convention "mixed" if it is mixed in either of the two senses defined before. Under this approach, simple and double conventions are considered not as whole categories but rather as "two extremes of a spectrum". 48
This ambiguity severely impairs debates on mixed conventions. Obviously, the terminology is both confused and confusing. First, it is not possible to place each possible convention in one or the other category. For example, is an enforcement convention that contains only required and excluded but no permitted bases of jurisdiction a single convention, because it regulates only enforcement? Or is it a double convention, because it contains rules on required and on excluded bases but nothing else? Second, the definitions of the category are not always conclusive. Even von Mehren has explained required bases of indirect jurisdiction in a double convention at one time as permitted bases of direct jurisdiction, 49 another time as required bases of direct jurisdiction. 50 The practical difference can be considerable. Third, it is hard to discuss the possible substance of a mixed convention and the policy advantage without a clear idea of what it is. The European opposition to the mixed convention may well have been a reaction to such a perceived lack of clarity. This makes clarification desirable.
III. THE NINE POSSIBLE CATEGORIES FOR BASES OF JURISDICTION
If the concepts of simple and double conventions overlap, and if almost all conventions are mixed conventions in one sense or the other, then these three categories of conventions as currently used are not optimal from an analytical perspective and alternative categories are needed. Given that conventions can contain differently structured rules, it makes sense to focus instead on individual jurisdictional bases. Importantly, these nine categories are not just abstract possibilities. To show this, the remainder of this section will illustrate each of them with explication and examples, and start to extrapolate the policies underlying each category.
Required-Required
The first category comprises bases that are required for both direct and indirect jurisdiction. All bases of jurisdiction listed in Articles 2, 5 ff. of the Brussels Regulation are in this category. Member states must provide these bases for direct jurisdiction, 57 and they must enforce decisions based on these grounds (Art. 33, 35(3)). Similarly congruent solutions can be found in other conventions. 58 U.S. constitutional law contains fewer required bases of direct jurisdiction, though such bases do exist where the U.S. Supreme Court invokes a state's duty to provide a forum 59 . Since the full faith and credit clause obliges other states to enforce such judgments, these bases are also required for indirect jurisdiction.
Required-required bases of jurisdiction provide the most attractive situation possible for plaintiffs: they are guaranteed both that a certain basis of direct jurisdiction exists, and that judgments rendered on these grounds will be enforced elsewhere. Consequently, where delegates agree that a certain basis is desirable, making it required-required is a way to channel litigation to these bases and thus away from other, exorbitant bases of jurisdiction that may merely be permitted-permitted 60 .
Required-Permitted
The second category of jurisdictional bases is rarer: bases that are required for direct, but only permitted for indirect jurisdiction. Required-permitted bases can make sense as an extension of substantive law unification, where delegates want to make sure member states back up the unified substantive law with the provision of effective protection in the courts, but cannot or do not want to regulate enforcement at the same time.
Required-Excluded
The third category of jurisdiction seems counterintuitive: bases that are required for direct jurisdiction, but excluded for indirect jurisdiction. A required-excluded basis makes sense where litigation is on the one hand encouraged, so a forum should be provided, but on the other hand the forum state should be the only state where the decision should be enforced. Such a conception simultaneously ensures that victims of governmental acts find a forum for their claims, and that governments maintain their governmental immunity vis-à-vis other countries.
Permitted-Required
Bases that are permitted for direct and required for indirect jurisdiction form a typical category in simple enforcement conventions, which leave all bases of direct jurisdiction in the gray zone of permitted bases while requiring member states to enforce judgments based on certain required bases of indirect jurisdiction. Given the rage Article 4 has raised especially among US commentators 68 , the origin of the provision may provide a good example for a situation in which a permitted-required basis seemed appropriate. Besides feeling that competence for direct jurisdiction against third country domiciliaries was lacking, drafters expected the number of cases in which decisions based on exorbitant direct grounds in one member state would be recognized in another was to remain too small to justify an exception from the rule that all indirect bases of jurisdiction are required in order to provide for free movement of judgments 69 . This insight can be generalized. Permitted-required bases are attractive where a free movement of judgments is desired, while a unification of direct bases seems unnecessary because the permitted bases are thought to be relatively harmless. This insight can be generalized. Permitted-excluded bases make sense for conventions that regulate only the enforcement of judgments. While it may seem unusual in two-country relations that country A would demand from country B to refrain from enforcing country A's judgments, it is not implausible to conceive in multi-party relations that country A would want country B to refrain from enforcing judgments rendered in country C. Indeed, such a protection, permitted by Article 59 of the Brussels Convention, 75 constituted the prime interest the U.S. had in negotiating a bilateral enforcement treaty with the U.K. -to prevent the UK from enforcing judgments from other EU member states rendered on exorbitant bases of jurisdiction. 76 . 299, 322 (1982/83) . Article 18 (1) provides: Subject to any obligations under a treaty existing at the date of entry into force of this Convention or arising as a result of the accession of further States to such a treaty, a judgment given by a court of other authority of a third State against a person who is a national of a Contracting State or who has a domicile, a place of residence or a place of business, or which is incorporated or has its registered office, in a Contracting State shall be refused recognition or enforcement by the courts of the other Contracting State at the request of the respondent: (a) where, pursuant to a treaty obligation, the courts of the third State would be precluded from exercising jurisdiction in proceedings against a person having the same connection with the State of the court addressed as the person sued had with the other Contracting State, or (b) where the judgment would, if it had been given against a person having the same connection with the State of the court addressed, be denied recognition or enforcement on jurisdictional grounds or because proper notice was not given.
Excluded-Required
Although jurisdictional bases that are excluded for purposes of direct and required for purposes of indirect jurisdiction seem counterintuitive, excluded-required bases are a frequent occurrence. Whenever requested courts are barred from controlling for indirect jurisdiction, all bases of indirect jurisdiction become required bases. This is the situation under Brussels Regulation Art. 35(3), 78 as the European Court of Justice made clear in its Krombach decision. 79 A French court had asserted direct jurisdiction based on the plaintiff's French nationality, a direct basis excluded under the Brussels Regulation. Although this basis was excluded for the purpose of direct jurisdiction, the requested German court was barred from invoking the lack of indirect jurisdiction as a barrier to recognition. (Note that under the Brussels Regulation, some other bases that are excluded for direct jurisdiction are also excluded for indirect jurisdiction, namely those regarding insurance and consumer contracts and exclusive jurisdiction, Art. 35 (1)).
The Brussels setting suggests what policies underlie excluded-required bases.
Where the interest in a free movement of judgments is paramount, as it is in the European Union, the risk that judgments based on excluded direct bases of jurisdiction must be enforced may be deemed lower than the risk of frequent litigation over indirect jurisdiction before the requested court. The risk is smaller here than for permitted-required bases, since if a basis is excluded as a direct basis, the requested court can trust that only very few judgments based erroneously on such a direct basis will have to be recognized. Furthermore, the European Court of Justice can control the exercise of direct jurisdiction. 80 By contrast, where such strong control at the rendering stage does not exist, or where it is insufficient, excluded-required bases are more problematic.
Excluded-Permitted
Bases that are excluded for purposes of direct but permitted for purposes of indirect jurisdiction seem counterintuitive, but they exist, especially in conventions that regulate only direct jurisdiction. exclude recognition of decisions that may nonetheless be grounded on such a basis.
This suggests one policy behind such bases: to protect defendants from litigation, when enforcement seems a negligible risk. Excluded-permitted bases can prevent a tragedy of the commons: States have a mutual interest in avoiding a race to the bottom in which states compete for plaintiffs by offering ever more exorbitant bases of jurisdiction, 81 yet they may not want to exclude enforcement at the same time. A second policy is the following: Where a jurisdictional basis is excluded only for the sake of another state, it is sufficient to protect that other state with a permitted basis of indirect jurisdiction. In Williams v. North Carolina (II), 82 the U.S. Supreme Court had to decide whether North Carolina must recognize and enforce a divorce decree that a Nevada court had granted, likely without having jurisdiction (i.e. on an excluded direct basis 83 ). The Court, held that "North Carolina was not required to yield her State policy…" 84 which seems to imply that North Carolina was very well permitted to yield this policy by enforcing the decreethe bases was permitted for indirect jurisdiction.
Excluded-Excluded
Finally, there are bases of jurisdiction that are excluded for purposes both of direct and of indirect jurisdiction. Such bases do not exist under the Brussels Regime, where all bases are required bases for indirect jurisdiction (with the exceptions of insurance and consumer matters and of exclusive direct jurisdiction, Article 35(1)). They are frequent, however, in other double conventions. One such example can be found in Article 26 of the 1999 Hague Draft Convention, which mirrors the excluded character of bases of direct jurisdiction into indirect jurisdiction. 85
Excluded-excluded bases provide the maximal protection both for defendants and for countries other than that of the rendering court. By making a jurisdictional basis excluded-excluded, a convention provides a double check that that basis will not be used -first at the stage of the decision, then again at the enforcement stage. This is the strongest way convention delegates have of ruling a certain basis out.
81 Ibid. 404 n.1300.
325 U.S. 226 (1945).
83 This is a slight simplification from the actual case.
84 325 U.S. at 239.
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Although all nine categories are available, many conventions do not make use of all of them. This makes it both possible and worthwhile to devise a typology of such conventions that is both richer and more precise than the trilogy of single, double and mixed conventions. Such a typology can prove helpful in mapping different conventions, in comparing and evaluating them, and in devising new conventions.
State of Nature
The first type of convention describes the absence of a convention -the state of nature, where all jurisdictional bases are permitted-permitted. Theoretically this could be the substance of a convention, which would provide that each member state is permitted to use or not to use any basis of jurisdiction. However, such a convention would not regulate anything beyond the state of the law without the convention -the "state of nature" of jurisdiction, so to speak. For the purpose of clarity in the following analysis, this special type of conventions will be considered not to be a convention.
Nonetheless, it is crucial to see that the state of nature, in which all jurisdictional bases are prior to any conventions, is not categorically different from the state in which a convention exists. Far from being an anomaly, is instead the default status of all jurisdictional bases. 86 If von Mehren calls permitted bases of jurisdiction "unregulated", 87 this term should not be read to suggest that permitted bases lie somewhere outside the scope of the law. "Unregulated" is a special category of regulation, too; it just describes what one could call the "state of nature" of jurisdiction. In the parallel study of rights analysis, the state of nature is a state not without legal relations but rather one with only a restricted set of such relations. 88 Similarly, when the state of nature of jurisdiction is described as "unregulated", this suggests not the lack of legal relations but rather a situation made up of only permitted bases of jurisdiction. 89 The state of nature is the background against which all negotiations take place, and it is the residual state for all areas in which no agreement can be reached.
Obviously, the state of nature leaves states maximum freedom regarding both exercise of jurisdiction and recognition of foreign judgments, but it leaves the 86 Von Mehren, Design, supra note 2, at 27-8; von Mehren & Michaels, supra note 8, at 127.
87 Von Mehren, Design, supra note 2, at 25, speaks of "mixed double conventions".
88 Kennedy & Michelman, supra note 10, at 754-7.
89 See supra part III.5 SOME FUNDAMENTAL JURISDICTIONAL CONCEPTIONS 25 reach of their judgments to the mercy of other states. Conventions are negotiated not because of a desire for regulation, but rather because states see a mutual benefit if they exchange this maximum amount of freedom for a greater power of their decisions.
Single and Double Conventions
A first important typological distinction mirrors the traditional distinction between single and double conventions in the first sense discussed before: 90 single conventions regulate only either jurisdiction or enforcement and double conventions that regulate both. Since such single conventions can come in two versions, depending on whether they regulate jurisdiction or enforcement, 91 it is more fruitful to distinguish three types: (single) jurisdiction, (single) enforcement, and double conventions. 
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Double conventions by contrast contain rules both on direct and on indirect jurisdiction. This means, at least one basis of direct jurisdiction and one basis of indirect jurisdiction must be either required or excluded. In other words, the convention must have at least one basis of jurisdiction in the upper or in the lower row of the table or in both (boxes 1-3 and 7-9), and at least one basis of jurisdiction in the left or in the right column of the table or both (boxes 1, 4, 7, or 3, 6, 9) . In this sense, the "mixed" convention as proposed by the US delegation for the Hague Judgments Project is a double convention, too. 92 The Hague Choice of Court Convention is a double convention although it only requires one basis of jurisdiction -jurisdiction based on an exclusive choice-of-court agreement -because this basis is required both for direct and indirect jurisdiction (box 1).
The analysis illustrates how the double meaning of single and double conventions mentioned earlier mars debates: simple and double conventions are often used as incommensurable categories. For example, the Brussels Regulation, often named as the model of a double convention, combines all jurisdictional bases in the left column -boxes 1, 4, and 9. By contrast, a simple enforcement convention does not cover a whole column but rather a whole row; it combines all three bases in the middle column -boxes 4, 5, and 6. In this sense, double convention and simple convention are incommensurable, they concern different dimensions of jurisdictional bases.
Much has been written about the policies behind single and double conventions. Arthur von Mehren in particular pointed out that double conventions have two requirements that are met both within the EU and within the US: great economic, cultural and legal similarities between the states or countries involved, and a supreme institution (the US Supreme Court viz. the European Court of Justice) to enforce jurisdictional standards in a universal manner. 93 In such settings they are attractive because they provide maximum security, while making the enforcement process easy. Single enforcement conventions, by contrast, make sense between countries which are interdependent but lack both strong economic and political bonds and a supreme court. 
Pure and Mixed Conventions
A second distinction draws on whether a convention contains only required and excluded bases, or whether it contains permitted bases. In the latter case, it is a mixed convention; in the first case, it will be called, in accordance with von Mehren's use of the word, 96 a pure convention.
Pure conventions are conventions in which all regulated bases are either required or permitted. Combined with the typology of single and double conventions developed before (sub 2.), there are three types of pure conventions. In pure jurisdiction conventions, all bases are either required or excluded for direct jurisdiction; all bases are therefore in categories 2 and 8. 97 In pure enforcement conventions, all bases are either required or excluded for indirect and permitted for direct jurisdiction; all jurisdictional bases are therefore in boxes 4 and 6. 98 In pure double conventions, finally, all jurisdictional bases are either required or excluded for both direct and indirect jurisdiction; 99 all bases are therefore in boxes 1, 3, 7 and 9. The Brussels Regulation is a pure double convention with regard to defendants domiciled in a member state. Again, Arthur von Mehren has compared the advantages of pure and of mixed conventions. 101 The great advantage of a pure convention is its clarity regarding the availability or not of any basis of jurisdiction; whereas the great advantage of a mixed convention is that it is easier for delegates to agree upon. However, the analysis has revealed one ostensible disadvantage of the mixed convention to be nonexistent -the idea that a convention with permitted bases is somehow "incomplete". Recognizing permitted as an equally valid value for jurisdiction as required and excluded defeats this criticism. Any convention is complete, because any convention must allocate each basis of jurisdiction into one of the nine categories.
Positive, Negative, and Bivalent Conventions
Another distinction reformulates and clarifies the distinction between single and double conventions in the first sense discussed before. This distinction draws on whether a convention contains provision only for required (positive conventions), only for excluded (negative conventions), or for both required and excluded bases (bivalent conventions), regardless of any possible permitted bases. A double convention is positive if it contains no excluded bases of jurisdiction; all its bases are thus in boxes 1, 2, 4 and 5. Here, the policies go to parties rather than to states. Positive conventions broaden the number of required jurisdictions. They are therefore by definition advantageous to plaintiffs for direct jurisdiction (because plaintiffs, not defendants, determine the forum). Yet they are also potentially advantageous to plaintiffs for indirect jurisdiction, because they broaden the number of places where a judgment can be enforced which the plaintiff, not the defendant, asks for. 103 By contrast, negative conventions are beneficial to defendants for similar reasons -they can potentially reduce the number of fora where defendants must defend themselves, and they reduce the number of countries where ensuing judgments can be enforced.
Symmetric and Asymmetric Conventions
A last bit of terminology must be introduced for a very important characteristic -the symmetric and asymmetric convention. Whether a convention is symmetric draws on the relation between direct and indirect jurisdiction. A convention is symmetric if it treats all jurisdictional bases similarly for direct and for indirect jurisdiction: all bases required for direct jurisdiction are also required for indirect jurisdiction, all bases permitted for direct jurisdiction are also permitted for indirect jurisdiction, and all bases excluded for direct jurisdiction are also excluded for indirect jurisdiction. 104 A convention that contains at least one basis of jurisdiction outside boxes 1, 5, and 9, such as the Brussels Regulation, is an asymmetric convention. Symmetric conventions contain jurisdictional bases only in boxes 1, 5, and 9. 105 The 1999 Draft Convention is a symmetric convention in this sense; it contains only requiredrequired, permitted-permitted, and excluded-excluded bases of jurisdiction. In a pure symmetric convention, every basis of jurisdiction would be either required or excluded both for direct and for indirect jurisdiction. Note that the Brussels Regulation is not even a pure symmetric convention for defendants domiciled in the EU, because it treats all bases as required for indirect jurisdiction, even if they are required or permitted for indirect jurisdiction. It is symmetric only for insurer and consumer contracts and for exclusive bases of jurisdiction (Art. 35(1)).
104 Symmetric single conventions, whether jurisdiction or enforcement jurisdictions, are logically impossible, because the only possible candidate -a convention in which all jurisdictional bases would be permitted both for direct and indirect jurisdiction (box 5) -would be equivalent to the State of Nature, which has been defined not to be a convention (supra IV.1). 105 In this sense, the definition of a mixed convention in von Mehren, Design, supra note 2, at 19, refers to a special type only, namely the symmetric mixed convention. Given how many Conventions are symmetric, it is understandable if scholars and drafters assume that symmetric conventions are somehow more "natural" than asymmetric conventions. 106 The conceptual analysis may serve as a healthy antidote against such false assumptions of necessity. Certainly, where general agreement exists over the desirability vel non of a certain basis of jurisdiction, it makes sense to regulate it as required or excluded for both direct and indirect jurisdiction (boxes 1 and 9); where complete disagreement exists, it makes sense to put it (or better: leave it) in the permitted-permitted category (box 5). But the insight that asymmetric conventions are equally possible opens the way for all other values of jurisdiction, and thereby for at least three arguments against symmetry. 107 First, asymmetric conventions can take a middle position between single and pure double conventions, by regulating certain bases only for direct or only for indirect jurisdiction. Second, the different policy considerations that may apply to direct and indirect jurisdiction 108 do not require certain bases to be put into the permitted-permitted bases; they can be reflected in an asymmetric convention design. Third, asymmetry can avoid the need to control jurisdiction both in the rendering and in the requested court; 109 it allows control only at the 106 See supra III.2.
107 See also the policy considerations supra III.2, 3, 4, 6, 7, 8. 108 Supra II.2.
109 Von Mehren, Jurisdictional Requirements, supra note 12.
32
RALF MICHAELS rendering court (as the Brussels Regulation) or only at the requested court (as in a single enforcement convention).
V. CONSEQUENCES
It seems certain that delegates at the Hague were unaware of this richness of tools they had at their disposal -categories of jurisdictional bases and types of conventions. Had they realized these, the potential for flexibility in negotiating and drafting would have been much bigger. For example, the U.S. was interested in expanding required bases of indirect jurisdiction in Europe and in reducing permitted bases of jurisdiction in Article 4 of the Brussels Regulation. Europeans, by contrast, were interested in reducing permitted bases of direct jurisdiction in the U.S (like doing business and tag jurisdiction). There was no intrinsic need to link the bases of direct and indirect jurisdiction. Rather, each side could have used its permitted or required bases of direct jurisdiction and its permitted or excluded bases of indirect jurisdiction as bargaining chips in detailed negotiations. There was no need to give each basis the same value for direct and indirect jurisdiction alike. Such detailed negotiations might have led to a piecemeal convention, but that might have been preferable to no convention at all.
Indeed, although this article has focused largely on the necessary conceptual analysis and has left specific application in policy debates for another day, the analysis has three important implications for policy analyses that can be listed here.
First, it broadens considerably the options delegates have. Instead of two or three, they now see nine different possible values for bases of jurisdiction. This should make it easier to find subtle compromises for different issues.
Second, the analysis has the advantage of isolating different issues that imply different considerations. Required bases serve plaintiffs' interests -in finding a forum, and in enforcing ensuing judgments. Excluded bases serve defendants' interests -in avoiding litigation at undesired places, and in reducing the risk of enforcement. Permitted bases are favorable to state interests in maximal freedom, but unfavorable to party interests in predictability and uniformity. Required bases of indirect jurisdiction maximize the power of states to render judgments with extraterritorial effects; excluded bases of direct jurisdiction minimize their privilege to render decisions in the first place. Symmetric regulation of direct and indirect jurisdiction has a strong effect of channeling litigation to or away from such bases; asymmetric regulation enables more subtle regulation. All of these considerations can be assessed specifically for each specific basis of jurisdiction, before the appropriate box can be chosen.
Third, the analysis provides a clearer picture at the macro-level of convention types. The basic insight is that a state of nature (or a situation with only permitted-permitted bases) is not an anomaly but rather the residual status SOME FUNDAMENTAL JURISDICTIONAL CONCEPTIONS 33 against which all negotiations take place. Conventions that regulate both direct and indirect jurisdiction are more complete and more balanced than single conventions but are harder to agree on. Since not all bases of jurisdiction need to be regulated as either required or permitted, mixed conventions are possible that are restricted to the area of agreement. Conventions can be made more plaintiff-friendly or more defendant-friendly depending on whether they contain only required bases (positive conventions) or only excluded bases (negative conventions); they restrict state sovereignty most through excluded bases for direct jurisdiction and required bases for indirect jurisdiction (bivalent conventions). Symmetry between direct and indirect jurisdiction is not a necessary attribute of double conventions; the ability to regulate direct and indirect jurisdiction differently opens a great space of subtle regulation. This is not the place to speculate in detail what would have been possible at the Hague had delegates been aware of all these possibilities. However, future delegates should be able to realize the full array of possibilities at their hands. It remains to be seen whether they will use it.
